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June  
case law update...

This month, we have two cases from 
the U.S. Supreme Court – one on the 
use of deadly force by an officer and 
one on when jeopardy attaches. We 
also have two cases from the Missouri 
Court of Appeals, Southern District 
– one on victim conduct in the 
courtroom after testifying and one on 
the invocation of the right to counsel.

Chris Koster 
Attorney General

DEADLY FORCE

VAnCE PLumhOFF V. WhitnE RiCkARD,  
unitED StAtES SuPREmE COuRt
Case Number 12-1117 (may 27, 2014)

Key Facts – Officers stopped Donald Rickard for a traffic violation. 
When the officers asked Rickard to step out of the vehicle, Rickard drove 
off. Multiple officers joined in the chase of Rickard during which Rickard 
drove at high speeds and swerved through traffic. After crossing from 
Arkansas into Tennessee, Rickard’s vehicle became pinned between two 
police cars. Officers approached his vehicle with guns drawn and fired 
several shots into the vehicle while Rickard’s tires were still spinning. 
When Rickard eventually worked his car free and started to drive away, 
officers fired twelve more rounds into the vehicle. Rickard lost control 
of the car and crashed. Both Rickard and his passenger died from a 
combination of gunshot wounds and injuries sustained in the crash.

Holding – The trial court should have dismissed the case as the 
officers had qualified immunity. Given the risks posed by Rickard’s 
driving, officers were justified in using potentially deadly force to stop 
Rickard. As Rickard did not abandon his efforts to flee, the officers did 
not violate his Fourth Amendment rights – either with regards to the 
initial three shots or with regards to the second round of twelve shots. 

note – While officers should exercise appropriate caution before using 
what could amount to deadly force, this case recognizes that the mere 
possibility that a suspect is about to surrender is not enough to make the 
continued use of deadly force unreasonable. Instead, the suspect must be 
clearly surrendering before the police must cease the use of potentially 
deadly force. The Supreme Court does not address the possibility that 
the officers might have violated the rights of the passenger. This case, and 
the case upon which it relies, leaves open the possibility that innocent 
bystanders injured in the course of an otherwise appropriate pursuit 
might have a claim for injuries.

DOuBLE JEOPARDY

EStEBAn mARtinEz V. iLLinOiS,  
unitED StAtES SuPREmE COuRt
Case Number 13-5967 (may 27, 2014)

Key Facts – Illinois charged Martinez with aggravated battery 
and mob action. Just before an August 2009 trial date, the prosecutor 
asked for a continuance because he could not find two key witnesses. 
The trial court granted that continuance. On two other trial dates, 
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ViCtim COnDuCt in thE COuRtROOm

StAtE OF miSSOuRi V. miChAEL LEE 
hOLt, miSSOuRi COuRt OF APPEALS, 
SOuthERn DiStRiCt
Case Number sD32812 (may 7, 2014)

Key Facts – Holt sexually abused a ten-year old child. 
The child testified without a comfort item. After the child 
testified, the child stayed in the courtroom to watch the 
trial. At some point, defense counsel noticed that the child 
was holding a teddy bear while watching the trial and 
objected because the State had not followed the proper 
procedure under the state law permitting a child witness to 
have a comfort item. 

Holding – The law on child witnesses (permitting the 
child to have a comfort item under some circumstances) 
only applies while the child is testifying. It does not govern 
the victim’s behavior after the testimony is finished.

note – While the child witness statutes do not cover the 
behavior of the victim after the victim leaves the stand, 
there are cases holding that the actions of those observing 
a trial can impair the right to a far trial. Prosecutors and 
victim advocates should cover what behavior is appropriate 
in talking with victims, their friends, and their families. 

RiGht tO COunSEL

StAtE V. DAViD LAmPkinS, miSSOuRi 
COuRt OF APPEALS, SOuthERn DiStRiCt
Case Number sD32780 (may 20, 2014)

Key Facts – While being interviewed, Lampkins asked 
the detective conducting the interview whether Lampkins 
was “better off” making a statement or getting an attorney. 
A short time later, Lampkins said that he was going to tell 
the detective what happened, but he wanted to know if he 
should get an attorney before talking to the detective about 
the offense.

Holding – These questions were insufficient to invoke 
the right to counsel. To invoke the right to counsel, the 
defendant must clearly invoke the right to counsel.

September 2009 and March 2010, the witnesses again 
failed to respond to subpoenas. and the court granted the 
prosecutor’s request for continuance. In May 2010, on the 
morning of trial, the prosecutor still could not find these 
two witnesses. The trial court delayed swearing the jury 
to give the prosecutor more time to find these witnesses, 
but told the prosecutor that, once that brief delay expired, 
the prosecutor would either have to dismiss the charges 
or start the trial. When the prosecutor still could not find 
these witnesses, the prosecutor requested an additional 
continuance. The trial court denied that continuance. The 
prosecutor then informed the trial court that he would 
not proceed to trial, but did not dismiss the case. The 
trial court then swore the jury, and, when the prosecutor 
refused to make an opening statement, granted a motion 
for judgment of acquittal. The State appealed the denial of 
continuance.

Holding – Jeopardy attached when the jury was sworn. 
Double jeopardy precludes a second trial regardless of 
whether the trial court should have granted another 
continuance.

note – In Missouri, a prosecutor can dismiss without 
prejudice up until the jury is sworn. If faced with the 
circumstances that the Illinois prosecutor faced, the right 
choice is to dismiss without prejudice before the jury is 
sworn. The wrong choice is to act in contempt of the court 
by refusing to present any evidence after the jury is sworn. 
Best practice is to verify that all of your witnesses will be 
present (including having those who might be reluctant to 
show) before the jury is sworn.
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For additional information on these cases please contact Sue Boresi, Chief Counsel, Public Safety  
Division at 573-751-4418; Shaun Mackelprang, Chief Counsel, Criminal Division at 573-751-0272;  

or Terrence Messonnier, Assistant Attorney General, Public Safety at 816-889-5031.

note – Cases on the invocation of the right to counsel 
are always fact specific. For this reason, it is best practice 
(and required in some circumstances) to video or audio 
tape the interview to have a precise record of what was 
said. Comments indicating that a defendant is thinking 
about an attorney or asking the interviewers for advice 
about getting an attorney are not enough. The defendant 
must say words to the effect of “I want to talk to my 
attorney” or “I am not going to talk with you until I see my 
attorney (get an attorney).”
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